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Court of Appeals of the District 6f Columbia 


No. 4974. 

I 

I 

W. A. H. Chuech, Inc., a Corporation, Plaintiff in Error, 

1 

I 

VS. 

i 

I 

Kibk Holmes, and Edwin M. Babe. 


i 

i 

I 

i 

1 Municipal Court of the District of Columbia. 

No. 187,305. i 

I 

I 

W. A. H. Chuech, Inc., a Corporation!, Plaintiff, 

VS. : 

I 

Kibk Holmes, and Edwin M. Babe, Defendants. 

I 

I 

United States of Amebica, | 

District of Columbia, ss: \ 

i 

Be it remembered, That in the Municipal Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned.; the following 
papers were filed and proceedings had, in the; above-entitled 
cause, to wit: j 

i 

i 

i 

2 Declaration. j 

i 

i 

(Filed March 27, 1929.) j 

i 

The plaintiff sues the defendants for thjat heretofore, 
to wit: on the 10th day of March, 1923, one John W. 
Jackson, was the owner of certain real estate in the District 
of Columbia, known as Lots numbered Fourteen (14), Fif¬ 
teen (15), Sixteen (16) Seventeen (17), Eighteen (18) and 
Nineteen (19) in Square numbered Fifty-one Hundred and 

l 


0 
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Forty-nine (5149), in a Subdivision known as “Hampton 
Heights,” and the said John W. Jackson being the owner 
of said property on said date as aforesaid executed and 
delivered to the defendants herein a certain deed of trust 
on said property which said deed of trust was duly recorded 
December IS, 1923, in Liber 5124, folio 204, of the Land 
Records of the District of Columbia, under the terms of 
which said trust the property hereinbefore described was 
conveyed to the defendants herein as Trustees for the pur¬ 
poses set forth in said trust. 

That on or about the 18th of March, 1926, the plaintiff 
herein obtained a judgment against John Jackson in the 
Municipal Court of the District of Columbia in Proceedings 
#128085 in the sum of $163.86, together with interest at 
6% from November 1, 1923, besides the costs of said suit: 

That hereafter, on to-wit: March 25, 1926, a transcript 
of said judgment against John Jackson was docketed in the 
Supreme Court of the District of Columbia as Law #71361; 

That the aforesaid John W. Jackson, owner of said real 
estate and the aforesaid John Jackson, judgment debtor 
of the plaintiff herein, as aforesaid, were one and the same 
person; that on or about the 28th day of June, 1926, the 
defendants herein, acting as the trustees named in said 
deed of trust and pursuant to the authority vested in them 
by said deed of trust, sold said property hereinbefore de¬ 
scribed ; 

3 That as a result of said sale after paying the in¬ 

debtedness secured by said deed of trust, the ex¬ 
penses, commissions, etc., incident to said sale, as provided 
in said trust, there remained in the hands of the Trustees 
a surplus sum of $196.28; that since March 25, 1926, and to 
the date of the filing hereof the judgment of said plaintiff 
so recovered as aforesaid was and is a valid and subsisting 
judgment, neither having been paid or in any manner satis¬ 
fied; that subsequent to said sale as aforesaid, and in the 
month of July, 1926, the defendants herein as such Trustees 
as aforesaid, paid and delivered said surplus fund as afore¬ 
said to said John W. Jackson, the grantor in said trust, 
and did not pay to the plaintiffs herein the sum of its said 
judgment, interest and costs as aforesaid, or any part 
thereof; 

That by reason of the facts and circumstances herein 
alleged, the plaintiff avers that the defendants herein are 
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indebted to it to the extent of the amount of isaid judgment 
as aforesaid and interest from November 1, 1923, at 6% 
per annum, plus the additional sum of $5.401 Court costs. 

Wherefore the plaintiff brings this action and claims 
judgment against the defendants herein ifi the sum of 
$169.26 with interest on $163.86 at 6% per annum from No¬ 
ember 1, 1923, besides the costs of this CourtL 

DARE, DARE & ESPEY, 

(Signed) By H. CLAY ESPEY; 

Attorneys for Plaintiff. 

' Demurrer. 

I 

I 

(Filed April 2, 1929.) | 

Now come the defendants herein, Kirk Hplmes and Ed¬ 
win M. Barr, by their attorney, Stanley D. Willis, and say 
that the declaration filed herein is bad in substance and in 
form. 

(Signed) STANLEY D. WILLIS, 

Attorneys for Defendants. 

i 

! 

4 Note. 

Among the matters to be argued on the hearing of this 
demurrer are the following: 

1. That the declaration filed herein fails to state a cause 
of action. 

2. That the defendants herein are not liable to the plain¬ 

tiff in respect to the surplus arising from a trustees’ sale 
without actual notice of such claim on the part of the plain, 
tiff. | 

3. And other reasons to be assigned at the hearing hereof. 

To Messrs. Darr, Darr & Espey, 

Attorneys for Plaintiff, I 

1103 Vermont Avenue N. W., 

Washington, D. C.: j 

i 

You will please take notice that I have calendared the 
aforegoing demurrer for hearing before one!of the Judges 
in the Municipal Court on Thursday, April; 4, 1929, at 10 
o’clock A. M. or as soon thereafter as counsel may be heard. 

(Signed) STANLEY D. WILLIS, 

Attorney fot Defendant. 
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Minute Entry of Court. 

(April 30, 1929. Min. 40, Page 337.) 

Upon consideration of the demurrer filed herein by de¬ 
fendant, it is considered that the said demurrer be and the 
same is hereby sustained, with leave granted to the plain¬ 
tiff to plead over within five days from date. 

Minute Entry of Court. 

(May 20,1929. Min. 40, Page 408.) 

It appearing to the Court that amended pleadings were 
not filed herein within the time specified by the Court, it is 
hereby ordered that judgment upon demurrer herein be 
entered for defendant nunc pro tunc as of May 7th, 1929, 
with costs against plaintiff. 

5 Assignments of Error. 

(Filed May 22, 1929.) 

The Court erred: 

1. In sustaining defendants’ Demurrer to plaintiff’s 
Declaration. 

2. In entering judgment for the defendants. 

DAEE, DARE & ESPEY, 
(Signed) By H. CLAY ESPEY, • 

Attorneys for Plaintiff. 

Service of a copy of the aforegoing Assignment of Error 
acknowledged this 22 dav of May, 1929. 

(Signed) * STANLEY D. WILLIS, 

Attorney for Defendants. 

Designation of Record. 


(Filed May 22, 1929.) 


The Clerk of the Court will please include in the tran¬ 
script of record on appeal, the following: 

1. Declaration filed March 27, 1929. 

2. Demurrer filed herein. 


I 

i 

] 
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3. Minute entry of April 30, 1929, Minute Book 40, Page 

337. j 

4. Minute entry of May 20, 1929, Minute! Book 40, Page 

408. ! 

5. Assignments of error. 

6. This designation of record. 

DARE, DARE & ESPEY, 
(Signed) By H. CLAY ESPEY, 

Attorneys\f or Plaintiff. 

Service of a copy of the aforegoing Designation acknowl¬ 
edged this 22nd day of May, 1929. I 

(Signed) STANLEY D. WILLIS, 

Attorney for. Defendants. 

6 Filed May 18, 1929, Municipal Coujrt, District of 

Columbia. 

! 

United States of America, ss: 

The President of the United States to the Honorable James 

A. Cobb, Judge of the Municipal Court of! the District of 

Columbia, Greeting: 

I 

l 

Because in the record and procedings, as also in the ren¬ 
dition of the judgment of a plea which is in the said Munici¬ 
pal Court, before you, between W. A. H. Church, Inc., a cor¬ 
poration, plaintiff, and Kirk Holmes and and Edwin M. 
Barr, defendants, No. 187,305, a manifest error hath hap¬ 
pened, to the great damage of the said plaintiff, as by its 
complaint appears. We being willing that error, if any 
hath been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid in this behalf, do 
command you, if judgment be therein given, that then, under 
your seal, distinctly and openly, you send the record and 
proceedings aforesaid, with all things concerning the same, 
to the Court of Appeals of the District of Columbia, together 
with this writ, so that you have the same in ithe said Court 
of Appeals, at Washington, within 20 days from the settling 
of the bill of exceptions, or within such additional time 
after the expiration of the 20 days as the court below or a 
judge thereof for sufficient cause shall allovf; that the rec¬ 
ord and procedings aforesaid being inspected, the said 
Court of Appeals may cause further to be done therein to 
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correct that error, wliat of right raid according to the laws 
and customs of the United States should be done. 

Witness the Honorable George E. Martin, Chief Justice 
of the said Court of Appeals, the 18th day of May, in the 
year of our Lord one thousand nine hundred and twenty- 
nine. 


[Seal Court of Appeals, District .of Columbia.] 

: HENRY W. HODGES, 

Clerk of the Court of Appeals 

of the District of Columbia. 

Allowed by 

JOSIAH A. VAN ORSDEL, 

Associate Justice of the Court of 

Appeals of the District of Columbia. 


7 Municipal Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Blanche Neff, Clerk of the Mmiieipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 7, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein tiled, copy of which is made part of this transcript, 
in Cause, At Law, No. 187,305, wherein W. A. H. Church, 
Inc., a corporation is plaintiff and Kirk Holmes and Edwin 
M. Barr are defendants as the same that remains upon 
the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 6th day of June, 1929. 

[Seal Municipal Court of the District of Columbia.] 

1 BLANCHE NEFF, 

Clerk. 

Endorsed on cover: In error to the Municipal Court of 
the District of Columbia. No. 4974. W. A. H. Church, 
Inc., a corporation, plaintiff in error, vs. Kirk Holmes, and 
Edwin M. Barr. Court of Appeals, District of Columbia. 
Filed Jun. 6, 1929. Henry W. Hodges, clerk. 
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